NOTES OF MEETING OF THE
OVERVIEW AND SCRUTINY TASK AND FINISH GROUP ON
THE IMPLEMENTATION OF THE MEMBER CODE OF CONDUCT
HELD AT NELSON TOWN HALL
ON WEDNESDAY 27™ NOVEMBER 2024
PRESENT
Councillors
R. Anwar
C. Church
D. Cockburn-Price
K. McGladdery
Y. Tennant
Officers present
Howard Culshaw Head of Legal and Democratic Services
Paul Preston Democratic Services Manager
Lynne Rowland Committee Administrator
(Apologies for absence were received from Councillors D. Gallear, S. Land and M. Stone.)
000
1. APPOINTMENT OF TASK AND FINISH GROUP LEADER

In the absence of Councillor D. Gallear, the Leader of the Task and Finish Group, Members were
asked to appoint a Leader of the Group for this meeting only.

AGREED

That Councillor C. Church be appointed to lead the Task and Finish Group for this meeting only.
2. DECLARATION OF INTERESTS

Members were reminded of the legal requirements concerning the declaration of interests.

3. REVIEW PLAN

A draft review plan was submitted for approval.

The draft plan included proposed terms of reference and provided background information on why
the topic of the implementation of the Member Code of Conduct had been selected for review by
Overview and Scrutiny.

AGREED

That the draft review plan and proposed terms of reference be approved.



4. IMPLEMENTATION OF THE MEMBER CODE OF CONDUCT

A review of the implementation of the Member Code of Conduct had been included in the
Overview and Scrutiny work programme as there was concern about the general conduct of
meetings. It had been observed that failures to follow the correct procedures, such as the raising
of Points of Order; and potential breaches of the Council’s Code of Conduct for Members were not
being addressed at the point at which they occurred. In addition, there was a view that the
hearings process for dealing with breaches of the Code should be reviewed.

The Head of Legal and Democratic Services submitted a briefing note, with appendices, which
provided information on the issues under consideration. He also attended the meeting to answer
questions from the Group.

It was noted that the present Standards regime had been approved by the Council in June 2012 to
comply with the requirements of the Localism Act 2011. A new model draft Code of Conduct was
adopted, and a Hearings Panel was set up. The Hearings Panel arrangements had remained
unchanged since then.

Under the previous Standards regime there had been a right of appeal from a decision of a local
Standards Committee, but this had been abolished with the Standards regime of 2012. That same
year, the Council had considered whether to set up an appeal mechanism but had declined to do
so.

It was noted that in 2020/2021, the Local Government Association (LGA) had issued a new model
Code of Conduct for Councillors which, at Pendle, was not adopted in full. Instead, small
amendments were made to the existing Code which were essentially no more than an
amplification of the definition of the meaning of disrespectful conduct. Council auditors had since
explicitly recommended that the LGA Code be adopted in place of the current one.

The Group began by focussing on the Hearings Panel Hearing Procedure. It had been observed
that the conduct of the most recent meetings had not been consistent, particularly around the
calling of witnesses and receipt of/access to witness statements. Specific reference was made to
witnesses being called on the day, without prior knowledge, therefore not being prepared; witness
statements not being provided to the Panel in advance of the meeting; and lengthy adjournments,
but insufficient time, to allow the Panel to read witness statements presented at the Hearing.

This was acknowledged by the Head of Legal and Democratic Services. His report therefore
provided information on the sharing of witness statements and deadlines and proposed an
amendment to the existing Hearing Procedure to clarify the position, detailed in appendix 6 to the
report.

It was noted that there was no legal power available to the Hearings Panel, Investigating Officer or
Subject Councillor to compel any individual to provide evidence in relation to an alleged breach of
the Code. It was expected that Members should co-operate, but the situation differed with officers
of the Council, where Employment Law could be cited. However, it was the view of the Panel that,
should any Member not participate in the formal investigation, they shouldn’t be allowed to take
part in the Hearing. Reference was made to the Seven Principles of Public Life and in particular
accountability and was felt that, if a Member was not accountable to the independent investigation,
they should not participate in the Hearing.

Members were reminded that the rules of natural justice must prevail in all cases and, where the
Panel had a justifiable reason for relaxing a deadline, it was always entitled to vary its own
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procedure in those circumstances. There would also be a need for the Subject Councillor to be
given more latitude.

It was explained that the Hearings Panel was quasi-judicial. Since the approval of the present
Standards regime in 2012 there had been two breaches in the 10 years to 2022. It was therefore
felt that the Hearing Procedure had only been ‘stress tested’ in the two years since, with six
breaches considered, and had arguably failed the test. However, all breach findings, against
councillors from different parties, by investigators, had been upheld by the differently constituted
Panels. This suggested that, although politically balanced, the Panels had approached their task
in a bi-partisan way as they should in this quasi-judicial context.

It had been suggested that the Hearings Panel be wholly independent to avoid Councillors having
to consider breaches by their peers. However, it was explained that, whilst the Panel was chaired
by one of the Council’s (non-voting) Independent Persons, the law did not allow for a Council
committee such as this to be composed wholly of independent persons. This was because the
voting membership of any Council committee could only comprise elected councillors.

When looking at the existing Hearings Panel Hearing Procedure in detail it was noted that the
words ‘prior notice’ were used for the Subject Councillor to advise of any disagreement with the
facts in the Investigating Officer’s report. It was felt that a timescale should be set for this and was
one of the suggestions proposed by the Head of Legal and Democratic Services.

Members also discussed whether a timescale could be introduced for Hearings Panels to take
place and at what point the timing would begin. It was acknowledged that it should perhaps not be
from the date of the incident; but could be from when a complaint was made, or when the
Investigating Officer had assessed that a breach had taken place. The Head of Legal and
Democratic Services advised that this would be difficult if there were a lot of witnesses and/or the
police were involved and would leave the case susceptible to challenge.

After detailed consideration of the Hearings Panel Hearing Procedure, Members agreed that a
further meeting be arranged to consider the Member Code of Conduct element of the review.

Conclusion

The Group concluded that the six breaches of the Member Code of Conduct considered by the
Hearings Panel in the past two years had highlighted weaknesses in the Hearings Panel Hearing
Procedure, particularly in relation to the presentation of evidence and the calling of witnesses,
most notably at the Panel Hearing in August 2024. It had been observed that the process had
been inconsistent and conduct at Hearing Panels had been chaotic at times. On the advice of the
Head of Legal and Democratic Services, Members agreed that the position with sharing witness
statements/deadlines required clarification and that the Hearings Panel Hearing Procedure should
be amended to deliver this.

The Group accepted the proposed amendments as presented at appendix 6 to the briefing note,
subject to the first occurrence of the word ‘should’ in paragraph 10 of the appendix being replaced
with ‘must’ and, in the same paragraph, the inclusion of ‘or evidence’ following ‘No new points’.

The existing procedure included a step by which the Investigating Officer and the Subject
Councillor would be asked what action, if any, the Panel should recommend following a conclusion
that there had been a failure to comply with the Code of Conduct. The Group felt that this was
unnecessary and therefore agreed to remove this step from the process.



The following additions were also agreed —

e Any person who does not participate after being invited to submit a witness statement will be
excluded from participating in the Hearing.

e The Subject Councillor retains the right to address the Hearing.
RECOMMENDATION

That Council notes the proposed changes to the Hearings Panel Hearing Procedure and approves
the revised procedure as set out as an appendix to these minutes.

REASON
The evidence presented and observations made demonstrate that there are weaknesses in

the Hearings Panel Hearing Procedure. The proposed amendments clarify the position with
sharing witness statements/deadlines and will result in a consistent approach to Hearings.

CHAIR




